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Acquisition Reform: All Sail and No Ruddert

Ross W. Branstetter
Senior Counsel, Miller & Chevalier, Chtd.
Washington, D.C.

At a recent seminar on acquisition reform, the acquisition along at an impressive pace, but only in whatever direction the
process was described as being in a state of “chaos.” That ovewind is blowing at the time. It travels significant distances rel-
states the situation, but not by much. As the people in theative to where it was a week, a month, or a year ago, but it
acquisition business are painfully aware, in recent years acquiiakes no headway against the wind and it does not seem to
sition efforts and the acquisition process have been buffeted bydraw appreciably nearer to any destination.
profound, nearly constant disruption.

The principal cause of the disruption is that there is no over- Measuring Results as an Acquisition Reform
arching commitment teonstancyin acquisition. In fact, the
reverse is true. The commitment iscanstant changeln the Is it a fair criticism to say that acquisition reform is all sail
words of the reformers’ rhyming soundbite, the commitment is and no rudder? We should not have to ask. We should already
to “make reform the norm? know. We should already have measured where the acquisition

processwasand where it nows. We shouldknowif we are

As a consequence, acquisition professionals are now tryingmaking progress, if we are coming nearer to acquisition
to get their work done in the middle of a storm of change— reform’s announced goals.
“storm of reform,” if you will. In rapid succession we have had
the National Performance Review in 199B¢e Federal Acqui- Paraphrasing Professor Bill Kovaéithe 1990’s reforms
sition Streamlining Act of 1994 the Federal Acquisition  are premised on the recognition that unique and burdensome
Reform Act of 1996, the Information Technology Manage- defense regulations have substantial costs. They discourage
ment Reform Act of 1996the Defense Management Initiative entry of leading civilian sector suppliers into the defense sector.
in 19977 and myriad regulations, circulars, “Thrusts,” “Cardi- They impose substantial costs on suppliers already in the
nal Points,” and “Lightning Bolts.” These have generated suc-defense sectdr. These Department of Defense (DOD) man-
cessive, powerful waves of change that wash up against everglates impede use of the best civilian practices and, thereby,
person, every project, and every product on the acquisition fir-adversely affect the quality of procurements.
mament.

When the recent spate of reforms was initiated, their stated

Are these constant waves of change bad? Well, it is difficult goal was reversal of those effects. Accordingly, we should be
to maintain a firm footing in an environment in which the rules able to, and it would be fair to, evaluate the effectiveness of the
are changing faster than people can learn them. It is even moreecent reforms by measuring our progress in reversing those
difficult to maintain a steady course. The underlying problem effects or at least drawing nearer to that goal.
is that acquisition reform is “all sail and no rudder.” It scuds

1. Based on remarks presented during the Contract Law Symposium at The Judge Advocate General’'s School, CharlottegviteD¥rgmber 1997 by Ross
W. Branstetter, Senior Counsel, Miller & Chevalier, Chtd., Washington, D.C. (rbranstetter@milchev.com).

2. SeeDOD Roundtable on Acquisition Reform, Wash., D.C. (Mar. 31, 1997) [hereinafter Roundtable]. A transcript of the rousdtassi®ni is available on
the internet at <http://www.acq.osd.mil/ousda/archives.html#Testimonies>.

3. Al Gore, Report of National Performance Review (7 Sept. 1993).
4. Pub. L. No. 103-355, 108 Stat. 3243 (1994).

5. Pub.L.No. 104-106, 110 Stat. 679 (1996). The Federal Acquisition Reform Act of 1996 and the Information TechnolagpénaRadorm Act of 1996 were
renamed the Clinger-Cohen Act of 1996.

6. Id.
7. William S. Cohen, Defense Reform Initiative Report (Nov. 1997). The report is available on the internet at <http:/émeslidieimil/pubs/dodreform/>.
8. SeeWilliam E. Kovacic,Evaluating the Effects of Procurement Reform on Defense AcquiS8dhpcuremenT Law. 2 (1998).

9. The DOD’s regulations add an average increase in cost of about 18 percent, according to a study commissioned by Becr®eputf Defense Perrgee
The DOD Regulatory Cost Premium: A Quantitative Analydimpers & Lybrand/TASC (Dec. 1994).
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Again borrowing heavily from Professor Kovaéidhe fol- In restructuring public education, for example, schools are
lowing questions should already have been asked andgiven greater autonomy, but they are held accountable for pro-
answered: (a) What has been the effect of the 1990’s reformslucing proven results—a policy referred to as “assessment-
on migration of firms from the commercial sector into the driven reform.?® In that vein, reform that avoids measurement
defense sector? (b) Have these reforms induced contractors toould be called “accountability-free” or “results-immaterial”
unify their commercial and defense operations? (c) Have theseeform.
reforms reduced contractors’ costs of complying with defense
regulations across the “portfolio” of government contracts? If  Whatever the reasoning in resisting metrics, to date, the
the answer to those questions is, “We don't know,” okay, but measurements that have been undertaken do not appear to have
someone should at least stand up and say so. reached a consensus that the 1990’'s reforms have achieved cost

savings. The DOD reports that its special pilot programs have

Have these reforms improved procurement outcomes? Weachieved significant savings. However, a General Accounting
think we know the answer to that question, at least with regardOffice (GAO) review of a portfolio of more than thirty of the
to the “acquisition reform success stories” that have been col4top touted programs disclosed a net increase, not a decrease, in
lected and touted. However, the foregoing questions should bgprogram costs overalt. The bottom line is: we cannot agree
asked not only about the procurements which have beenthat we have saved, or will save, money as a result of acquisi-
selected as success stories, but across the spectrum of procuréen reform® Which means it may be the case that acquisition
ments, so that we can determine objectively the impact ofreform has not saved, and may not savs,money.
acquisition reform on the entire portfolio of federal contracts.

Success stories are appropriate to encourage and to reinforce If we do not know how much the recent acquisition reforms
innovation by lauding achievements in specific contracts, buthave saved, do we at least know what they have cost? Appar-
success stories are, by themselves at least, an inadequate basistly not. It is clear that there has been a cost and that it has
for measuring the impact of reform efforts on the contracting been substantial, but how much the current reform efforts have
process as a whole. cost remains unknown.

Somebody said, “what gets measured, gets done.” Perhaps A virtual industry has been created, the entire purpose of
so, but there appears to be little enthusiasm for measuringvhich is “acquisition reform.” There are now thousands, if not
acquisition reform. One DOD leader was candid in saying hetens of thousands, of people for whom a prime component of
“stiff-arms” requests for such measureméftn his view, the their jobs is reengineering the acquisition proéédsor exam-
people who want such measurements “are busy as hell comingle, “the level of participation in [the 1997] Acquisition Reform
up with just a fairly mediocre or maybe, in some cases, mean\Week was very extensive. About 100,000 people were actively
ingless metric.®2 involved.™” Senior leaders in the White House and the Penta-

gon patrticipated. Electronic chat rooms and virtual town halls

This stiff-arming of objective assessment is directly contrary were set up on the internet and by telephone. What was the
to the best practice in other government reforms, where meaproductof all of that effort? What did it cost? Was it worth it?
surements are not only embraced, they are the drivers of reform.

10. SeeKovacic,supranote 8

11. Roundtablesupranote 2 (remarks attributed to Mr. Arthur L. Money, Assistant Secretary of the Air Force for Research, Development, & Agquisitio
12. 1d.

13. David Bechtel, Using Alternative Assessments to Hold Schools Accountable 1 (1996) (unpublished manuscript, orilevabtiréttsburgh library).

14. The GAO analyzed 33 of 63 programs (eliminating procurements that were classified, etc.) for which the DOD repasédé¢cat@sed as a result of acqui-
sition reform. The GAO concluded that “the cost of the programs increased, on average, by about 2 percent, after agjisstiity &dranges and inflationAcqui-
sition Reform: Effect On Weapon System FundBA0Q/NSIAD-98-31, Oct. 1997, at 5.

15. Acquisition Reform: DOD Faces Challenges in Reducing Oversight @&@/NSIAD-97-48, Jan. 1997, at 13 (reporting that “the amount of cost reduction
that can actually be achieved from oversight reforms remains in quesfieqisition Reform: Effect on Weapon System Fun@@g)/NSIAD-98-31, Oct. 1997,

at 2 (“[O]ur review raises concerns about the extent to which cost reductions from acquisition reform that the serviqasrteahveitiebe available . . . ."); Vice
Admiral John J. Shanahan, Center for Defense Information, presentation to the DOD'’s National Defense Panel (29 Apr. 198Tip(i Aefprm has been underway
for some years, but the returns to date have been disappointing and do not look as if they will come anywhere near thei@efemssard projections.”).

16. For example, the GAO reported that, as of 1996, the federal government had created 185 “reinvention labdvizioaigerhent Reform: Status of Agency
Reinvention Lab Effort$GAO/GGD-96-69, Mar. 1996. Reinvention entities continue to be cre&eel.e.gMemorandum, Secretary of Defense, subject: Achiev-
ing National Performance Review Defense Acquisition Reinvention Impact Center Goals by Year 2000 (Nov. 22, 1997) [heetionéEPé&lformance Review
Memo] (“The Department of Defense Acquisition [sic] has been designated a National Performance Review Reinvention Impact Center

17. Roundtablesupranote 2 (remarks attributed to Dr. Paul G. Kaminski, then Under Secretary of Defense for Acquisition & Technology).
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If you measure the benefits of acquisition reform by the  Individual managers may or may not be a problem, but an
number of people caught up in it, acquisition reform is a suc- organizational culture that stifles expression of divergent pro-
cess. On the other hand, if you measure the recent acquisitiofessional opinions is definitely a problem. A 1996 GAO report
reforms by comparing the tangible benefits they have producedegarding acquisitions by the Federal Aviation Administration
with the costs we collectively have had to pay, the jury is still (FAA) found cost increases up to 500 percent and schedule
out. overruns that averaged almost four yéaemd the report con-

cluded that the FAA's “culture” was a primary cause of the

There has been a lot of discussion about the tremendousverrunsg* Specifically, according to the GAQO's report, the
financial pressures caused by reductions in federal procurementulture at the FAA pressured its acquisition professionals to
budget$® and about how important it is to eliminate expendi- suppress bad news.We should not go down that same road.
tures that do not provide a net contribution to our procurement
effort. If the 100,000 people “actively involvédin Acquisi- Why is the fact that a middle manager has “seen other kinds
tion Reform Week devoted jushe-tenthof their time to that  of acquisition reform come and go” a ground for criticism any-
activity, that translated int¢0,000“manweeks.” That would  way? Why is “skepticism” regarding the current spate of
mean200 yearof effort, time, and money were devoted to that reforms a ground for criticism? We all saw acquisition reforms
single activity. Before we investoreeffort, time, and money  come and go. We lived through them, and, in looking back, we
in acquisition reform, we should find out what has been the costknow that not all of the ideas were good ideas (fixed-price R&D
of, and the return on, our investment thus¥ar. contracting, for example).

There is ample reason for caution among those in the middle
Pressuring Managers as an Acquisition Reform of the hourglass. They are charged with the responsibility for
prudent use of scarce resources, and their experience shows that
Given the absence of measurement to confirm that receneeffort invested in reforms is not always a wise investment.
acquisition reforms have produced a real bef¥fitis not sur- They would be derelict in the discharge of their duties if they
prising that there are some people who are skeptical about thelid not consider these facts when allocating resources and
reforms. However, iis surprising that experienced acquisition directing their subordinates.
middle managers have been singled out for criticism by their
leaders, because they are skeptical. In explaining resistance to One theme of acquisition reform is that “if people do some-
acquisition reform, one DOD leader attributed it to an “hour- thing new and it does not work out, they will not be criti-
glass effect,” described as follows: the people at the top wanftcized.”?® But the fact that middle managers are being criticized
acquisition reform and the people at the bottom want acquisi-by their leaders is evidence that such forbearance is not
tion reform. ‘The problem is in the middlelt's people who extended to them—at least not to the skeptics. Indeed, in the
have been around for ten or fifteen years. They’'ve seen otheDOD it has been suggested that the way to deal with resistance
kinds of acquisition reform come and g8.”"The people  to acquisition reform is to build pressure on the middle manag-
referred to as the problem are middle managers who are skeptiers in order to “widen the neck” of the hourglass.
cal about the current deluge of reforms.

18. Defense Contract Manageme®AO/HR-97-4, Feb. 1997 (“[bletween fiscal year[s] 1991 and 1995, the defense procurement budget was reduced by almost 40
percent”); William S. Cohen, Report of the Quadrennial Defense Review 1 (May 1997) [hereinafter QDR] (“[s]ince 1985, Ameriaathac[ed] its defense budget

by some 38 percent, its force structure by 33 percent, and its procurement programs by 63 percent”). The QDR is avhiaiteoret at <http://
www.defenselink.mil/pubs/qdr>.

19. Roundtablesupranote 2.

20. The next Acquisition Reform Week is scheduled for 4-8 May 1998. Minutes from the Acquisition Reform Senior SteeriMg&iingpSept. 9, 1997.

21. Seelightning Bolt #8 Update, U.S. Air Force (Aug. 1995) (“[I]t was not possible, in most cases, to identify direct, timelyemebaaquisition reform progress
in terms of cost and schedule.”).

22. Roundtablesupranote 2 (remarks attributed to Mr. John W. Douglass, Assistant Secretary of the Navy for Research, Development, & Aceuiph@asi} (
added). See id(remarks attributed to Dr. Kaminski).

23. Aviation Acquisition: A Comprehensive Strategy Is Needed for Culture Change &AOARCED-96-159, Aug. 1996, at 15-16.
24. |d. at 22.

25. 1d. at 5, 22-25 (“personnel [were] expected to do what they [were] told without challenge;” a majority of employees “were cahoatriee consequences of
reporting bad news;” and “program officials . . . suppressed bad news”).

26. SeeRoundtablesupranote 2 (remarks by Mr. Douglass).
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The suggestion that middle managers should be pressured to In cases which werdismissedthe protester

overcome their resistance is a very bad idea. Experienced mid- obtained relief in about thirty-four percent.
dle managers are the backbone of any organization, and they

are collectively, and in some cases individually, the most com- In cases which werdecided about twenty
plete repository of an organization’s accumulated experience percent were sustained.

and wisdom. Their opinions should be solicited and given due
deference, not stifled. The FAA's experience—the huge cost Those percentages all appear to reflect substantial increases
and schedule overruns it endured—demonstrates the folly ofin outcomes that were favorable to protesters. For example, the
pressuring people to stifle full and frank discussion of acquisi- twenty percent rate at which IT protests were sustained in 1997
tion issues. If experienced middle managers have reservationstands in stark contrast to the twelve or thirteen percent rate at
about acquisition reform efforts, that should give us pause, thatwhich the GAO has sustained protests overall in recent years.
should be a cause for disquiet—not out of concern about their
loyalty or about whether they are team players, but out of con-  If the rate at which these protests are sustained is rising, why
cern about the wisdom of these reforms when viewed from theis that happening? The likely cause is that the elimination of
perspective of their experience. We owe the professional manfules and guidelines and the accompanying exhortation to be
agers, and the acquisition process would benefit from, respect*entrepreneurial” are inducing agencies to make contracting
ful consideration of their views, even those views which are mistakes. If that hypothesis is correct, if the present emphasis
unpopular, inconvenient, or at odds with the course their leaderon aggressively entrepreneurial contracting contributes to con-
may wish to take. tracting errors, acquisition reform is increasing disruption of
procurements because it is increasing the number of instances
in which corrective action is required.
Entrepreneurialism as an Acquisition Reform
Protest decisions, particularly those that reflect attempts to
The statistics for calendar year 1997 have not all beenavoid contracting constraints, over time will provide an objec-
digested, but informal data indicates that the total number oftive metric regarding the merits of reform. Early indications are
GAO protests is down (probably proportionally to the total that this metric will show that entrepreneurialism may have
number of procurements) and that the overall percentage ofyjone too faf?
cases in which protests are sustained appears to be unaffected.
However, available information suggests that outcomes which
are favorable to protesters and adverse to the governmentare on  Electronic Contracting as an Acquisition Reform
the rise in at least one area—protests of information technology
(IT) procurements. One endeavor regarding which plenty of measurement data
exists but has been disregarded is government-forced electronic
Preliminary 1997 datashows the following about IT pro- contracting. The DOD recently committed itself, and all of us,

tests: to contracting for major systems on a paper-free basis within
Relief favorable to the protester was obtained three year$! This despite the fact that the DOD’s experience
in about thirty percent of the cas®s. with forced automation has been unsatisfactory, to say the
least3?
For all casediled, about sixty-four percent
were dismissed (voluntarily or involun- The Federal Acquisition Streamlining Act of 1994 created a
tarily), and thirty-six percent were decided. federal acquisition computer network (FACNET) to do busi-

ness electronically for contracts between $2500 and
$100,000°® The purpose of FACNET, like the current elec-

27. See infraAppendix(compiling informal data available through September 1997).

28. This includes cases in which the protests were dismissed but corrective action was taken by the agency, as weltlzat pretestiecided favorably to the
protester (31 + 10 = 41; 41/141 = .29078). The GAO calls this percentage the “effectiveness rate.”

29. Specifically, the 20% “sustain” ratdifsy percenthigher than the historical overall percentage of cases in which the GAO sustained pbetestfraAppendix.
Moreover, if IT protests are removed from the overall 1997 statistics, IT protests were sustained at nearly twice thethatepttwiests were (20% versus 11%).
See id.

30. See, e.gCCL, Inc. v. United States, No. 97-721C, 1997 WL 790570, at *17 (Fed. Cl. Dec. 23, 1997) (holding that the governmertsyzepbsan indefinite
delivery indefinite quantity contract far exceeded itstiegte bounds). The government had carried innovative contracting too far.

31. Charles Aldinget).S. Plans to Cut Military BureaucracReuters Nov. 11, 1997Study Seeks More Base Closings.. Times-Union, Nov. 11, 1997, at Al.

32. Information Management and Technolo®AO/HR-97-9, Feb. 1997, at 6. “During the past 6 years, agencies have obligated ovali$b4suilding up and
maintaining their information technology infrastructure. The benefits of this vast expenditure, however, have frequatifiggpnting.”Id. (emphasis added).
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tronic contracting initiative, was to move the government’s they are expensive, time-consuming, and adversely affect pro-
contracting process away from paper, but it has been “a fail-curement outcomes. Paperless contracting, especially if forced
ure.” Despite a massive investment in the effort, the GAO on the proposed schedule, is precisely the kind of burdensome
reported that less than two percent of the procurements in thenandate that should be avoided for exactly those reasons.
FACNET dollar range were accomplished through the net-
work.® Those actions which were conducted using FACNET  Contracting on a paperless basis can be achieved, if at all,
were slower, more expensive, and less reliable than processingnly if contractors make dramatic changes to the way they do
them using the old, pre-reform methods. “Government andbusiness, to accommodate the DOD’s deméhddoreover, if
industry FACNET users reported hundreds of malfunctions in a contractor changes its practices to suit the DOD, all of the
sending and receiving FACNET transactiods.They also contractor’s trading partners (prime contractors, subcontrac-
reported “[l]ost, late, and duplicate transactions, and networktors, suppliers, vendors, and the like) also have to switch to
interruptions frustrated agencies . . . and vendors and delayeelectronic contracting, or the contractor will have to hiawe
procurements® According to the GAO, using FACNET takes billing systems—one to meet the DOD-imposed requirement
longer and costs more than traditional, pre-reform procurementand one for its other busine8sThe government is not simply
methods®® One commentator put it this way: “As for the switching horses, but rather is demanding that everyone else
paperless office, everybody can see this brass ring, but it'sadd horse&
never there when you grab for it. As urban myths go, it ranks
down there with New York City’s sewer alligator®.” Paperless contracting will be neither inexpensive nor easily
done. What will it cost? Who will pay for it? What will be the
Even if the cynics are wrong and this newest campaign fornet benefit? These questions, and a host of others, should
paperless contracting will eventually bear some fruit, there is ahave been answered before paperless contracting was touted as
more important problem we should consitfeA fundamental an acquisition reform. If we neglect to answer these questions,
tenet of acquisition reform is that unique and burdensome manwe risk investing years of effort, money, and opportunity cost
dates by the federal government should be avoided because

33. Pub. L. No. 103-355, 108 Stat. 3243 (1994).

34. Acquisition Reform: Classes of Contracts Not Suitable for the Federal Acquisition Computer Ne#tOKSIAD-97-232, Sept. 1997; Matthew Phair et al.,
Buying and Selling Go On Lin&ncineering NEws-Rec., Oct. 27, 1997, at 26.

35. Acquisition Reform: Obstacles to Implementing the Federal Acquisition Net@AMBINSIAD-97-26, Jan. 1997, at 2-B¢quisition Reform: Classes of Con-
tracts Not Suitable for the Federal Acquisition Computer Netw®AQ/NSIAD-97-232, Sept. 1997.

36. Acquisition Reform: Obstacles to Implementing the Federal Acquisition Ne@AM/NSIAD-97-26, Jan. 1997, at 7-8.
37. 1d.

38. Id. at 13. Notwithstanding abysmal performance, the “DOD stated [that] FACNET use will continue, even if a current congnessidnant repeals its man-
dated use.”Acquisition Reform: Classes of Contracts Not Suitable for the Federal Acquisition Computer NE&OIKSIAD-97-232, Sept. 1997.

39. Being Taken for a Rid®ressEnTERPRISE[RIVErSide, California], Nov. 17, 1997.
40. Other issues are also apparent. For example, paper documents will not be available as a “backup” if automated, systethe faitential for malicious
interference with electronic records is substantial. In May 1996, the GAO reported that “defense systems may have expen@mged 250,000 attacks during
1995, that about 64 percent of attacks were successful at gaining access, and that only a small percentage of thesegatackaddaformation Management
and TechnologyGAO/HR-97-9, Feb. 1997, at 34.
41. DefenséNatch Der. DaiLy, Dec. 8, 1997 (reporting that, for the Pentagon to meet its ambitious goal of introducing paper-free contracting, thieddestense
must be willing to make changes to their own operations so that the Pentagon can make contract payments electronicallgck8iiidiHS Tries Buying on the
Weh Gov't CompuTtERNEWS, Sept. 8, 1997 (stating that a principal reason for FACNET's failure was “the vendors wouldn’t buy in. The vendors saitigding
to pay to be EDI-capable when | only get one or two solicitations a month.”).
42. See DOD News Briefint/2 Presswirg Dec. 11, 1997 (paraphrasing remarks by Dr. Hamre).
43. SeePhair et al.supranote 34.
44. Experience suggests that electronic contracting may produce a net detriment, not a benefit. A U.S. Army Missile Qadymarehted that:

[T]he use of FACNET prolonged procurement processes . . . from an average of 3 days to more than 7 days and requiradcestenceso

effort . . .. [T]he cost in time and effort far overshadows any small savings FACNET produces. The Department of theehdemed a

similar test at five buying locations and got comparable results.

Id. at 13.
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in “vaporware,” like FACNET, that will take longer, cost more, The major flaw in this guidance is not that it is complicated
and be less efficient than current, unreformed procedures. or causes more work, but rather that it misses, or at least does
not address, what ought to be the most important point. We are,
or should be, interested pastperformance primarily because
Scoring Contractors’ Performance as an Acquisition we believe we can use it to predfature performanc (for
Reform example, we believe that suppliers who produced higher quality
products in the past will produce higher quality products in the
Another area in which we are investing in reforms of ques- future). Accordingly, data regarding performance in a previous
tionable value is the collection of “past performance informa- task is useful to us only if it is a reliable predictor of future per-
tion.” Moreover, with regard to past performance information, formance®
the reforms appear to be complicating, rather than streamlining
the acquisition process—making matters worse, rather than Reliability of data regarding performance in a past task as a
better. predictor of performance in a future task depends fundamen-
tally upon the similarity of the past task to the future task. Yet,
A November 1997 policy requires the DOD to collect past the new guidance concerning collection of past performance
performance information regarding contractors in accordanceinformation groups work in categories that are too broad to be
with a specified proceduré.The DOD procedure for doing so  helpful and compares past performance not against the desired
divides contract work into various “business sectors” and estab-future performance, but solely against the requirements of a
lishes differing contract dollar thresholds above which informa- (not necessarily comparable) past contract. It does not focus
tion is to be collected according to a number of “assessmenthe inquiry on the similarity of the past and future tasks, and so
elements.” Neither the content nor the boundaries of the it will be of questionable reliability as a predictor of future per-
“business sectors” are obvious or readily discernible. Neitherformance. As a consequence, this new policy will require the
the dollar thresholds nor the “assessment elements” are uniforrDOD to collect past performance information that may be use-
across all the business sectors. For example, a $1,000,00ful only accidentally.
threshold applies to the information technology sector, a
$5,000,000 threshold applies to the operations support sector, Similarly, this guidance does not distinguish between diffi-
and a $100,000 threshold applies to the health care géctor. cult tasks and relatively easy ones. This procedure gives no
Similarly, an assessment element called “business relations” points for difficulty. In fact, the reverse may be true; the scor-
to be used for information technology sector contracts, but it ising maysubtractpoints for difficulty. For example, because in
notto be used for systems sector contr&cll of this imposes this scoring regime contractors’ performance is measured
a major, new learning task on government contracts professionagainst their contracts’ terms, not against the difficulty of their
als, and it will generate a substantial amount of additional work respective tasks, a contractor that struggled with, learned from,
for everybody. and ultimately succeeded at difficult tasks in contract A likely
will receive lower scores than a contractor that easily per-
Effective 1 February 1998, every DOD contract will have to formed much less difficult tasks in contract B. To use a sports
be categorized by “business sector,” measured against thanalogy, this scoring will tell us how easily a contractor got
applicable dollar threshold, and, if a contract is over the thresh-over the bar, without telling us how high or low the bar was.
old, data collected and reported for every one of the attendant
“assessment elements.” This process will be confusing, at least In addition, this policy may institutionalize the kind of
in the near term, and will be a major pain in the neck. Goodfavoritism that critics have cautioned against. For example, the
luck trying to explain to your clients how this streamlines “business relations assessment element” mentioned earlier will
acquisition. permit government personnel to evaluate, and potentially to
award, contracts based on a “contractor’s history of . . . cooper-

45. Memorandum, Under Secretary of Defense for Acquisition & Technology, subject: Collection of Past Performance Iniiortinatizepartment of Defense
(Nov. 20, 1997) [hereinafter Past Performance Memo] (located on the internet at <http://www.acq.osd.mil/ar/doc/collesepddansler Calls for Tailoring Col-
lection of Contractor Performance InformatioDaiLy Rep. For Executives, Dec. 4, 1997, at A11-12.

46. Past Performance Memsypranote 45.

47. 1d.

48. 1d.

49. SeeOffice of Federal Procurement Policy, Policy Letter No. 92-5, Dec. 30, 1992 (stating that “[a] contractor’s past perferanec@dicator for predicting
future performance”)see alsdNaval Command, Control, & Ocean Surveillance Center, Contracts Standard Operating Center Procedure No. 108, Oct. 16, 1996.

50. SeeBenjamin D. WrightA History of Social Science Measurem@hESA Psychometric Laboratory, University of Chicago 1997) (“Our interests are not limited

to the data in hand, but go to what these data imply about other unknown data.”). This source is located only on thé «ftipnémesa.spc.uchicago.edu/
memo62.htm>.
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ative behavior® Given this assessment factor, award of a con- build new systems or to provide major upgrades of current sys-
tract may be based not on the quality of a company’s goods andems>®
services, but based on its relationship with the contracting
officer. This could lead to exclusion of valid and worthy pro- This calls to mind what someone said about second mar-
posals and facilitate the funneling of contracts to a favoredriages, that they are a triumph of optimism over experience.
few.? Globalization of U.S. acquisition is another area in which opti-
mism has drawn the United States in directions at odds with its
In a 1997 study by Coopers & Lybrand, use of past perfor- experience. An economic or operational case for multinational
mance information in selecting contractors—a reform that wasdevelopment of weapon systems is difficult, if not impossible,
undertaken to produce higher quality products and services—to support with facts.
was rated as havirggroimpact on quality® This is despite the
fact that the use of past performance is already one of the most The principal argument for “globalization” of U.S. defense
fully implemented of the recent acquisition reforms. The use of procurements is that our allies’ equipment should be interoper-
past performance data has zero effect on quality because thable with ours? Indisputably, interoperability is highly desir-
data collected is not a reliable basis for inferences regardingable for coalition operations. However, the theory that
future performance, for the reasons discussed above. armaments cooperation will create interoperability is contra-
dicted by real-world experience.
That is not to say that collecting data regarding contractors’
past performance is an idea without merit; it is, however, an  The history of U.S.-allied armaments cooperation shows
idea that, thus far, has been poorly executed. This criticism,that it has been significantly more expensive to collaborate
being in essence that the measurement mechanism is ineffednternationally in developing new weapon systems than to go it
tive, should be recognized by the DOD because (as discussedlone®® Furthermore, collaboration, despite its increased cost,
above) the DOD resists attempts to measurevs perfor- has produced negligible improvements in interoperability, if
mance on the ground that the people who want such measureany® After fifty years of repeatedly trying, we are optimistic
ments “are busy as hell coming up with just a . . . meaninglesshat we have figured out how to make meaningful strides in
metric.”* achieving interoperability by shouldering the extra costs of
developing armaments multinationally, but such optimism does
not appear to be warranted.
Globalization of Our Industrial Base as an Acquisition
Reform The fact is, while interoperability is a valuable goal, the
United States usually achievesaiithoutjoint development.
Simultaneous with its other initiatives, the DOD has appar- We become interoperable by exchanging necessary interface
ently decided that the U.S. industrial base should be “global-data (for example, wave forms and encryption data). We
ized” as an acquisition reform measéfreln recent speeches, become interoperable when we and friendly nations buy the
writings, and testimony, the DOD’s leaders have taken the posi-same equipment; Saudi Arabia bought our M1 tank, for exam-
tion that “international teams” should bid for U.S. contracts to ple We become interoperable when we license production of
the same equipment, such as U.S. 120mm tank gun ammuni-

51. Past Performance Mensupranote 45.

52. SeeAllan V. BurmanWill Rule Changes Go Too FARBov' T ExecuTive, Sept. 1997 (paraphrasing concerns of the U.S. Chamber of Commerce regarding Federal
Acquisition Regulation Part 15).

53. Acquisition Reform Implementation: An Industry Sur@goppers & Lybrand/Syracuse Research Corp. (Oct. 1997).

54. Roundtablesupranote 2 (remarks attributed to Mr. Money)

55. The DOD-driven internationalization of the U.S. industrial base is an old, unsuccessful idea. The proposal thatulchbe shiled “globalization” and be
championed as an acquisition reform lends itself to the criticism that everyone in the government who has an idea thdhtitesetidnefore now calls it acquisition

reform in an effort to find a receptive audience.

56. See, e.gJacques S. Gansler, Under Secretary of Defense for Acquisition & Technology, Address to the Aerospace Industry AssacialiphqNe). This
address is available on the internet at <http://www.acq.osd.mil/ousda/speech/modernization.html>.

57. 1d.
58. Thomas A. Callaghan, JPooling Allied and American Resources to Produce a Credible, Collective, Conventional Def2@Bn€Cont. Rer. No. MDA-84-
C-0274, at 4 (Aug. 1988) (“With very few exceptions, cooperative projects have cost more than national projects, thus enosdliience [NATO] resources

than they have conserved.”).

59. Id. (“The ability of Alliance forces to operate together has been only marginally improved, if at all.”).
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tion, which we produced under a license from a German com-States to impair its military capability by lowering system per-

pany®! All of these methods achieve interoperability and do so formance requirements or manufacturing quality standards in
without joint development and without an “international team” order to find work that a contributing nation’s industry can per-

bidding for the contract and the work. form.

In addition to interoperability as a reason for globalization of ~ Third, heretofore the U.S. position has been that work

the U.S. industrial base, a DOD leader recently said: should be allocated based solelyroerit, based solely on the
value offered by the competing contractors. The fact that the

The United States will get more defense United States historically has taken the position that contracts
capability for its acquisition dollansithout for joint development should be awarded based on merit,
any reduction in domestic labor content together with the fact that U.S. contractors frequently have won
Each country will receive roughly the dollar the lion’s share of the work, sometimes has meant that the
value of its development and production pro- United States receivemiore of the work than its share of the
gram in proportion to the dollars that it cost alone would justif§#
invests in the effort. The U.S. gains the direct
benefits of an international cooperative pro- Finally, if the United States builds a system by itself, it can
gram while suffering no labor content I158s. do all of the work and keepll of the jobs. But, if the DOD

develops and produces a system cooperatively, rather than inde-
Those assertions and that theory are at odds with U.S. experipendently, on the terms that the DOD now proposes, it will
ence and U.S. interests. export work and jobs that otherwise would remain in the United
States.
First, the claim that it is cheaper to produce a military system
through multinational collaboration, rather than by doing it  There are numerous other issues regarding globalization that
entirely ourselves, is ill founded. As discussed above, it has vir-should be addressé&dbut we cannot discuss all of them here.
tually always cost us more to collaborate than it would have toHopefully, it will suffice to say that any policy of globalization
develop and to produce a system on our &oreover, if we of the U.S. industrial base, including globalization “encour-
do it ourselveswe control the schedule, the cost, the perfor- aged”in U.S. government RFPs, should be the subject of a pub-
mance trade-offs, and the exports to countries whose interesthc report by disinterested experts after an objective all-sources
may, or may not, be aligned with our own. review and before the policy is implementédSo far, the pub-
lic discussion (to the extent that there has been any) regarding
Second, the proposition that work share will be proportional globalization of the U.S. industrial base appears to have been
to cost share, which here is held out @madidea, is a propo-  one-sided and less than compl&te.
sition that the United States previously had resisted zeeda
idea, because it means a nation that puts up one-third of the
money will do one-third of the work, regardless of the capabil-
ity of its industry and heedless of the impact on the system
being developed. That might impair U.S. interests. Specifi- Stabilizing Program Funding as an Acquisition Reform
cally, linking work share to cost share might require the United

60. As another example, the Foreign Comparative Testing program has allowed the DOD to avoid development costs andstynailéehémree interoperability

by buying $3 billion worth of foreign-developed equipme8eeFiscal Year 1997 DOD Acquisition and Technology Program: Hearings Before the Subcomm. on
Acquisition and Technology of the Senate Comm. on Armed Sefivldés Cong. (1996) (prepared statement of Dr. Kaminski). Dr. Kaminski’s statement is available
on the internet at <http://www.acq.osd.mil/ousda/archives.html#Testimonies>.

61. The company was Rheinmetall GmbH.

62. Ganslersupranote 56 (emphasis in original).

63. Callaghansupranote 58, at 4.

64. For example, U.S. contractors might have 90% of the work even though the United States contributed only 50% of the funding

65. For example, what are the consequences of transferring technology to other nations? Why train our industry’s glttmas@okvhg turn potential customer
nations into competitors? What obligations continue to hamstring the United States even after withdrawing from a multenatlopaient program?

66. Process action teams, auditors, and others have studied internationalization/globalization of acquisition. Howevetheegsults of which were less than
laudatory—appear to have been suppressed.

67. Participants in international acquisition programs, like those in other acquisition programs, have powerful incemtides fgptimism, chauvinism, and com-

promises of good judgmen&ee Weapons Acquisition: A Rare Opportunity for Lasting Ch@3®&/NSIAD-93-15, Dec. 1992, at 35. Because of those incentives,
problems attendant to international system development generally are not publicly disclosed, even if they are privatetggeénowl
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Whatever the benefits of recent acquisition reform proposals The numbers used to describe the cost of these profound pro-
have been, those “benefits . . . pale in comparison to cost growtlygram changes vary, but, broadly speaking, the impact is about
from program instability® A principal recommendation of three to oné® That is to say, there is an ultimate cost of about
the Packard Commission in 1986 was radical reform of thethree dollars for every one dollar “saved” in the near term by
planning, programming, and budgeting process. This recom-reducing and delaying a program. Of course, that dollar is not
mendation has largely been ignored; at the least, it has not beereally saved, it is borrowed—borrowed at an interest rate of
implemented?® 200%.

Itis routine for a multi-year program to be approved with all ~ What that means is that if $2 billion are taken from acquisi-
of the decisionmakers concurring that it has been streamlinedion programs in order to pay for one year’s unfunded contin-
and reformed and that the amount budgeted for the program igiency operations in places like Bosnia, the ultimate cost to the
the minimum necessary to properly execute the program. Yettaxpayers of America will not be $2 billion, but likely will be
within a year, the program may be ordered to be “stretched” toon the order of $6 billio The reforms that have been imple-
accommodate competing prioriti®s.Operation and mainte- mented to improve the acquisition process are inadequate to
nance funds (O&M) are “underfunded” every year, resulting in recover such costs. As the 1997 report of the Defense Acquisi-
money being taken from acquisition accounts to pay for O&M. tion Pilot Program Consulting Group put it: “Funding stability
During the budget process, “horizontal cuts” of a certain per- is key to achieving effective program management . . . . Insta-
centage are made across the board annually, without regard toility obviates performance gains and rapielasesany pro-
program impact. Huge amounts of money are taken fromcess efficiency gains associated with acquisition refgbm.”
acquisition accounts to pay for contingency operations, like
Somalia. There is a lot of discussion about having the federal govern-

ment act more like a civilian business. What would happen to

All of this causes tremendous instability in program funding a civilian board of directors that borrowed billions of dollars at
and execution. Usually it causes shifts of programs “down and200% interest—and knowingly did that year after y&ar?
to the right” in an attempt to achieve near-term cost reduc-
tions’ But those near-term reductions significantly increase  Funding instability is a “big ticket” iterff. We know what
long-term cost and delay the deployment of the affected sys-its costs are. We know what its causes’ardle know it hap-
tems?? pens every yedf. Why do we let it continue?

68. Briefing Slides, Under Secretary of Defense for Acquisition & Technology, subject: Acquisition Program Stabilityusiitieedl) [hereinafter Briefing Slides].
The slides are available on the internet at <http://www.osd.mil/api/speech/peosyscom>.

69. SeeRoundtablesupranote 2 (remarks attributed to Mr. Douglass).

70. See id(remarks attributed to Mr. Gilbert F. Decker, Assistant Secretary of the Army for Research, Development, & Acquisition).

71. See Pentagon Reforms Spark ConcefmsTtion Wk., Nov. 17, 1997, at 31 (stating that other costs force acquisition spending to slide to the right every year).
72. Briefing Slidessupranote 68, slide 5. “In addition to the higher unit costs caused by program stretchouts, another downside to the affsdealislifthe]

DOD’s potential inability to address valid requirements when available resources are consumed on questionable Defiétise Weapon Systems Acquisition,
GAO/HR-97-6, Feb. 1997, at 37. Moreover, actions that delay system deployments put livesSsefskcal Year 1996 DOD RDT&E Program: Hearings Before

the Subcomm. on Research and Development of the House Comm. on Nationa) $@4tiri§ong. (1995) (prepared statement of Dr. Kaminski) (“lives of our sol-
diers, sailors, marines, and airmen may depend upon shortened acquisition cycle times”). Dr. Kaminski's statement isoaviiéabigernet at <http://
www.acq.osd.mil/ousda/archives.html#Testimonies>.

73. Roundtablesupranote 2 (remarks attributed to Dr. Kaminski) (“When we took out one dollar because of financial pressures, we ended uphadking'§.

74. 1d. See Future Years Defense Program: DOD's 1998 Plan Has Substantial Risk in Ex€&N@INSIAD-98-26, Oct. 23, 1997, at 5-6 (reporting that the DOD
expects that “migration” of funds from planned procurements to unplanned expenditures will be as much as $10-$12 billion).

75. DOD R.ot ProGrRAM CoNsULTING GROUR, CELEBRATING SuccEss FORGING THE FUTURE 2 (1997) [hereinafter DODi»T ProcrAM] (emphasis added).
76. In this context, financial audit reports have found:
significant deficiencies across the spectrum of [the] DOD’s financial management and reporting operations. None of ahstéitemeints
prepared by the military services or major DOD components have yet been able to withstand the scrutiny of a financi@raedit.sta .
[TIhe DOD Inspector General has stated that auditable financial statements for the Department would not be likely uhtikethtenyex

Defense Financial Manageme®@AO/HR-97-3, Feb. 1997, at 16.

77. If the DOD conducted a survey of every program management team in all four services, most respondents to the suttesyifw@ushram instability as the
biggest problem. Roundtableypranote 2 (remarks attributed to Mr. Douglass).
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The DOD recently announced that it will fire 28,000 more dedicated to operational contingenéfeso that acquisition
civilian employees as part of its re-engineering of acquisffion. accounts will not continue to be robBBeth pay for operations
This zeal to fire people is reminiscent of a comment by Tom that Congress declines to fuffd.

Peters, the author &f Search of Excellen@nd, most recently,

Circle of Innovation: You Cant Shrink Your Way to Greatness Reuters has reported that the savings from all of the pres-

“[Just look at what happened to ‘re-engineering'—a great con- ently planned “business reforms” plus the savings from firing

cept that became a euphemism and an excuse for bumping pe@8,000 people are expected (if all of the hoped-for cost reduc-

ple off.”! Why not attack funding instability instead of firing tions are realized) to reach about $3 billioff. If program

thousands of government employ&és? funding can be stabilized, more than twice that much can be
saved®>—more than $6 billion a year—without firing anyone

The DOD is considering initiatives to stabilize the funding and without taking into account whatever modest savings we
for programs. These include proposals aimed at: (a) establishmay eventually realize from the myriad “business reforms” that
ing a management reserve at the Office of the Secretary ofare presently being pushed.

Defense level (to cover “technical/uncertainty risk”); (b) fully

funding O&M for required mission-capable rates; and (c) link-  If we are serious about acquisition reform, we should focus
ing program decision milestones and the budgeting process tmn the big ticket items. Moreover, we should postpone firing
ensure that program “milestone” approval is funding people and should postpone radical changes of the acquisition
approval® These initiatives should include “fenced” funding system that produced the most capable military in the world,

78. QDR,supranote 18. The primary source of instability in the DOD’s acquisition plans is diversion to other activities of funding folapremirement. The
chronic erosion of procurement funding has three general sources: unprogrammed operating expenses (including continger®)y wpedized savings from
acquisition reform, and new program demanids.

79. William S. Cohen, Remarks at the Center for Strategic and International Studies (May 22, 1997) (“[Y]ear after yesmgmioicurds have been taken to pay
for unexpected operations and support costs.”).

80. DOD News BriefingM2 Presswirg Nov. 21, 1997 (“those are absolute eliminations”); Bradley Grallamen Sets Major Pentagon OverhalasH. Posr,
Nov. 10, 1997, at A1. Note that the GAO reported that the DOD has already cut 20,334 more acquisition positions them hegiiglates requirdefense Acqui-
sition Organizations: Reductions in Civilian and Military Workfor&®O/NSIAD-98-36R, Oct. 23, 1997, at 2.

81. Anne Fisher and Tom Pete®snart Managing ForTung, Dec. 29, 1997, at 274.

82. The DOD has promulgated the 12 acquisition goals that “will constitute the hallmark of what [the DOD] will achievinelséegnd term of this administra-
tion.” National Performance Review Mensypranote 16. One of those explicit goals is “reducing the DOD acquisition[-Jrelated workforce by 1&h%FIring
people is a dubious hallmark.

83. DOD RLoT ProcrAMm, supranote 75, § 8.1. The GAO has made similar recommendations; for example, “link program decisions in a more durable way to [the]
DOD’s long-term budget." Defense Weapon Systems Acquisit®AQ/HR-97-6, Feb. 1997, at 37.

84. A proposal for a reserve to cover unfunded contingencies has been rejected by ti®&eB@ibutes, Acquisition Reform Senior Steering Group Meeting (Aug.
12, 1997) (“The SECDEF [Secretary of Defense] vetoed the contingency reserve.”).

85. QDR,supranote 18 ( noting that “the key . . . is to halt the chronic disruption to [procurement] plans”).

86. Last year, the DOD began asking Congress to fund “planned” operations in Bosnia and Southw@stAsaal Year 1996 DOD RDT&E Program: Hearings
Before the Subcomm. on Research and Development of the House Comm. on Nationall®dthi@png. (1995) (prepared statement of Dr. Kamingki)Kamin-
ski's statement is available on the internet at <http://www.acq.osd.mil/ousda/archives.html#Testimonies>.

87. In 1996, the GAO reported that the DOD’s “Reducing Oversight Costs Reinvention Laboratory,” which was establishedhrrSi&j$é to reduce tH8%
regulatory premium disclosed in the 1994 Coopers & Lybrand/TASC study, could yield estimated savings of $119 milliom(ebpertcensavings).See Acqui-
sition Reform: Efforts to Reduce the Cost to Manage and Oversee DOD Cor@AGANSIAD-96-106, Apr. 18, 1996, at 5. The DOD responded by saying that
the projected one percent savings were a “work in progress” and that to conclude, as the GAO had, that “savings [midinhbeskissted” was “pure specula-
tion.” Id. at 5-6, 11. A follow-up study reported that “[o]nly a small portion of the projected potential cost reductions . . eémajdfleed” as of July 1998cqui-

sition Reform: DOD Faces Challenges in Reducing Oversight G8AI8/NSIAD-97-48, Jan. 29, 1997, at 12. Specifically, only $11 million in cost reductions had
been achieved—about one tenth of the GAO’s estimated potential one percent saeags.

88. Aldinger,supranote 31 (reporting that “Defense Secretary William Cohen announced a drastic plan to cut 28,000 jobs from the U.Sciviliteryiareau-
cracy and [to] make business reforms to save $3.2 billion for arms modernizaboh§eeAcquisition Reform: Effect On Weapon System FundBAQ/
NSIAD-98-31, Oct. 1997, at 2 (“[O]ur review raises concerns about the extent to which cost reductions from acquisitiohatefioenservices have reported will
be available to fund [the] DOD’s modernization program . . . .").

89. Over the five years from 1992 through 1996, an average of $2.5 billion was required every year to pay for contingéoog.dpee Defense Acquisition
Reform: Hearings Before the House Comm. on National Secl®Byh Cong. (1997) (statement of Dr. Kaminski). Procurement accounts were reduced by an annual
average of $7.6 billion during that period. Briefing Slidegranote 68, slide 18.SeeRoundtablesupranote 2 (remarks attributed to Dr. Kaminski regarding the
three-for-one impact of taking money out of the F-22 procurement program).
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until we have exhausted other methods for getting the savingsess of acquisition are afraid to confront their leaders about the
we think we need. Stabilizing funding is an achievable, high- wisdom of the present storm of reform.
payoff reform that should be the primary goal of acquisition
reform efforts. We should heed that caller’s advice and refocus our acquisi-
tion efforts. Rather than promiscuously chasing change, we
should value constancy and predictability. We should permit
Conclusion reform-generated disruption of acquisition systems and pro-
grams only when disinterested evaluation discloses that the
Let me conclude by retelling a story originally told by Assis- benefits of disruption will outweigh its costs. We should objec-
tant Secretary of the Navy John Douglass. While taking a turntively identify and quantify the benefits and the costs of
staffing the phones during an Acquisition Reform Week activ- changes in the acquisition system before we undertake them.
ity, he answered a call by saying “Navy Town H&M."The We should pick targets for change not based on the fact that an
caller said, “My suggestion is that you all ought to knock off idea is “outside the box,” but based on a pragmatic confirma-
this acquisition reform baloney and get back to your desks andion that a particular change will provide a worthwhile return on
get back to work?* The caller insisted that his suggestion be our investmen®? We should eliminate the major sources of
taken personally to Secretary Douglass. When Secretary Doueost growth—first and foremost, funding instability—before
glass told the caller that he was Secretary Douglass, there wawe let anyone eliminate thousands more people. And we
a long pause followed by a “click” when the caller hung up.  shouldencouragethe critics of acquisition refornthey have
contributions to make too, not the least of which are a counter-
The caller’s description of acquisition reform as “baloney” balance to the reformers’ zeal and a reminder that acquisition
is inapt, but the story does illustrate two valid points. First, the reform is not an end in itself, that its purpose is to be a help, not
business of acquisition reform should aequisition not a hindrance, in getting this nation’s work done.
reform, and acquisition has been served by a dedication to reli-
ablydelivering the produgberhaps better than it now is served
by endlesslyhanging the processSecond, people in the busi-

90. Roundtablesupranote 2 (paraphrasing remarks attributed to Mr. Douglass).
91. Id.

92. As Nobel Prize nominee the late Professor Loh Seng Tsai said in lecturing on creative thinking, “It would be inndvitkveotap through your nose, but that
wouldn’'t make it a good idea.”
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Appendix

General Accounting Office Bid Protests

AcTioN ON INFORMATION TECHNOLOGY PROTESTS 1997 1997 RuTES
DaTA

Closed (total cases) 141
Dismissed 90

With corrective action 31 34.3%

Without corrective action 59 65.6%
Decided Sl

Sustained 10 19.6%

Denied 41 80.4%
Relief provided to Protester 41 29.1%

AcTion ON ALL PrROTESTS 1997 DatA 1997 RuTES 1996 Dhta 1996 RTES

Closed (total cases) 2000 2335
Dismissed 1502 1773

With corrective action ? 512 28.9%

Without corrective action ? 1261 71.1%
Decided 498 562

Sustained 61 12.2% 72 12.8%

Denied 437 87.8% 490 87.2%
Relief provided to Protester ? 584 25.0%
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Has DOD “Repaired” a Component of the Construction Funding Analysis?

M. Warner Meadows
Professor, Contract Law Department
The Judge Advocate General’s School, Charlottesville, Virginia

On 2 July 1997, the Department of Defense (DOD) devel- planner must use Operation and Maintenance funds (O&M).
oped a new standard definition of repair to be applied in a con-Most installations fund routine operations with O&M. Addi-
sistent manner throughout the DOGDThe new definition of  tionally, the military services use O&M funds for military con-
repair implements the statutory guidance concerning the propestruction activities performed in furtherance of specific
use of funds for construction projeétsThis article introduces  operational requirements.
the new definition, its application to construction projects, and
its place in the process of determining which pot of money to
use when funding a construction project. Which Pot of Money Should Be Used?

How the construction funding planner determines which pot
Funding of money to use is a multi-step process. First, the planner must
determine the scope of the project. Simply put, the scope of the

The first question to ask is why all the hoopla over a new project is the project size. Is the planned work one project or
definition of repair? To put the new definition of repair into two? One building or two? Does it include all aspects of the
perspective, it is important to give a brief overview of the con- project, or can the project be legitimately divided? These ques-
struction funding process. In this era of decreasing budgets andions must be answered before continuing the construction
decreasing funds, using the correct pot of money is vital tofunding analysis.
avoiding an Antideficiency AE{ADA) violation.

A military construction project includes all military con-

In most construction contracts, there are three pots of moneystruction work necessary to produce “a complete and usable
from which to choose. Which appropriation the construction facility or a complete and usable improvement to an existing
funding planner uses is based on the final total of the fundedfacility.”® An agency may not treat “clearly interrelated” con-
construction costs. For projects greater than $1.5 million, thestruction activities as separate projectéan agency does treat
construction funding planner uses military construction funds “clearly interrelated” construction projects as separate projects,
specifically appropriated by Congress in the annual Military the agency risks engaging in illegal project splitting. Normally,
Construction Appropriation Act. For projects greater than project splitting is done to avoid exceeding monetary thresh-
$500,000 but less than $1.5 million, minor military construc- olds, thereby allowing the agency to use a different type of
tion funds are available. These funds are also appropriated eacfunding than would otherwise be appropriate. In most cases, an
year by Congress in the annual Military Construction Appropri- agency will engage in project splitting when appropriate to
ation Act# For projects $500,000 or less, the DOD construction avoid exceeding the $500,000 threshold for the use of O&M

1. Memorandum, Office of the Secretary of Defense, Comptroller, subject: Definition of Repair and Maintenance (2 Julgr&deafdr Repair Memo].
2. Seel0 U.S.C. § 2811 (1994).
Using funds available to the secretary concerned for operation and maintenance, the secretary concerned may carryojettefmiapr
entire single-purpose facility or one or more functional areas of a multipurpose facility . . . . A repair project costthgm®enillion may
not be carried out . . . unless approved in advance by the secretary concerned. In determining the total cost of aadephe pecyetary
shall include all phases of a multi-year repair project to a single facility. In considering a repair project for appregetethry shall ensure
that the project is consistent with force structure plans, that repair of the facility is more cost effective than repkethetthe project is
an appropriate use of operation and maintenance funds.

3. 31U.S.C.A. 81341 (West 1996). Exceeding a monetary threshold essentially means that the construction fundingigéaedepqvbpriated monies for the
wrong purpose, thereby violating the Purpose Statate§ 1301.

4. A minor military construction project is a military construction project that has an approved funded cost equalttmar$ass rillion. However, if the military
construction project is intended solely to correct a deficiency that is life-threatening, health-threatening, or safetygheatenor military construction project
may have an approved cost equal to or less than $3 million. 10 U.S.C. § 2805(a)(1).

5. Id. § 2805.

6. Id. 8 2801(b).SeeThe Honorable Michael B. Donley, B-234326, 1991 WL 315260 (Comp. Gen. Dec. 24, 1991).

7. The Honorable Bill Alexander, House of Representatives, B-213137, 63 Comp. Gen. 422 (June 22, 1984).
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funds. Typically, this is because the installation commandermonetary thresholds. If the funded construction costs are
has the delegated authority to approve such construction$500,000 or less, the planner uses O&M funds. If the project is
projects and does not need approval from a higher fevel. greater than $500,000 but not more than $1.5 million, the plan-
ner uses unspecified minor military construction funds. If the
After determining the scope of the project, the construction funded construction costs are more than $1.5 million, the instal-
funding planner must next define the work. This is done by lation must go through the chain of command to request that
asking whether the work is maintenance, repair, construction,Congress specifically approve and fund the project.
or a combination of the three. Identifying the nature of the
work is vital, because only the construction costs are taken into The final step is to determine the approval authority, which
account when determining whether a project meets a fundings also based on the construction thresholds. Generally, for
threshold. projects $500,000 or less, the major command has delegated
approval authority to the installation commander. For projects
Last, the construction funding planner must determine the between $500,000 and $1.5 million, the service secretary has
“funded” and “unfunded” project costs. Although this is argu- approval authority?
ably the easiest step in the process, it is fraught with contro-
versy. Unfunded costs are costs which are charged against

appropriations other than those which are directly paying for Defining “Repair”
the construction project. For example, unfunded costs include
costs funded by military personnel appropriatidpéanning The focus of the new DOD guidance is the determination of

and design cost§ government equipment used in the projéct, whether work can be classified as repair, maintenance, or con-
and excess distributions from other agenéfesAlthough struction.’®> The classification is crucial, because only the
unfunded costs do not apply toward the military construction funded construction costs apply toward the funding thresholds.
thresholds, these costs must be reported to higher headquartefs more costs are attributed to repair or maintenance, fewer are
and must be listed in the contract file for approval. As a generaklassified as construction, and the chances that a project will
rule, a cost is a funded cost if it is not specifically listed as anremain within a funding threshold are increased. Of course,
unfunded cost. Funded costs factor into the equation of  when constructing an entirely new facility, all costs are classi-
which funds the construction funding planner uses. Typical fied as constructiotf. The issue of how to classify costs, how-
examples of funded costs include materials and supplies, nonever, is vital when performing construction work on an existing
active duty military labor, military personnel TDY costs, value facility. But, how does one distinguish construction costs from
of real property, and transportation and relocation costs. Thesenaintenance and repair costs?
items are specifically listed in the regulations and instructions
of each agency. Assuming that the construction funding planner is preparing
a project for an existing facility, the determination of what is
When this analysis is complete, the construction funding construction, repair, or maintenance is essential for identifying
planner will have a final total of the funded construction project which funds must be used. Military construction is any con-
costs. The next step is to simply compare that amount with thestruction, development, conversion, or extension of any kind

8. U.S. xFToF ARMY, ReG. 415-15, ARmy MiLiTARY CoNsTRUCTION PROGRAM DEVELOPMENT AND ExEcuTION, app. B, para. B-1 (30 Aug. 1994) [hereinafter AR 415-
15]; U.S. kP 1 oF AIR FORCE, SECRETARY OF THE AIR FORCE INSTR 65-601, BIDGET GuiDANCE ProCEDURES VOI. 1, thl. 9-1 (21 Oct. 1994) [hereinafter AFI 65-601]; U.S.
Der' T oF NAvY, SECRETARY OF THE NAvY INsTR 11010.20F, kciuimies PRoJECTMANUAL, app. B, thl. 1 (7 June 1996) [hereinafter SECNA¥rk 11010.20F].

9. For example, the salaries of military personnel would be included in these costs.

10. These costs include architect and engineer efforts, as well as environmental studies.

11. Equipment and maintenance and operation costs are funded costs.

12. These distributions are received on a non-reimbursable basis, but transportation costs are funded.

13. SECNAV kstr 11010.20Fsupranote 8; AFI 65-601supranote 8, para. 9.14; U.SEBT oF ArRMY, Rec. 420-10, M\NAGEMENT OF INSTALLATION DIRECTORATES

oF ENGINEERING AND Housing, glossary (2 July 1987) [hereinafter AR 420-18Fmy Regulation (ARJ20-100only specifically defines unfunded costs. Use the pre-
vious Army guidanceAR 435-10 for examples of funded costs.

14. AR 415-15supranote 8, para. 3-1; AFI 65-608upranote 8, para. 9.9; SECNAW4TR 11010.20Fsupranote 8.

15. If the construction funding planner cannot legitimately segregate the costs, all of the project costs must be waatacttisnc U.S. BF'T oF AR ForcE,
SECRETARY OF THE AIR FORCE INSTR 32-1032, PANNING AND PROGRAMMING REAL PROPERTY MAINTENANCE PrOJECTSUSING APPROPRIATEDFUNDS (APF), para. 3.3 (11 May

1994) [hereinafter AFI 32-1032].

16. The term facility means a building, structure, or other improvement to real property. 10 U.S.C. § 2801 (1994). Tibisidefirdes buildings, bridges, roads,
dams, etc.ld.
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carried out with respect to a military installati&n.This wood floors, grass cutting, fertilization, road surface treatment,
includes the acquisition, installation, and assembly of a newdredging to a previously established depth, and filling joints.
facility,'® as well as work on an existing facility. An expansion
or extension to real property is one which changes the facility
to add to its overall external dimensidfisAn alteration is Former Use of “Repair”
work to the interior or exterior of a facility that changes its cur-
rent purpose, and it includes the installation of equipment The crux of these definitions is the determination of what is
which is made a part of the existing faciifyWhen the interior repair. Prior to the new DOD standard definition, each military
or exterior arrangements of a facility are changed for a new purservice treated repair work differently. The Navy's guidance
pose (for example, changing from an administrative facility to stated that repairs may include modifications or additions of
a barracks building or vice-versa), this is a converdton. building or facility components or materials which are required
Replacement of a real property facility (complete rebuilding of for compliance with “current life safety standards, recognized
the facility) that has been destroyed or damaged beyond econational or regional building codes, or environmental rules or
nomical repair is also constructiéh.All of these projects are  regulations.?® The Air Force defined repair as work that is
considered to be construction when calculating which pot of required for any facility or facility component to restore its safe,
money to use. effective, and economical support of assigned missions and
organizations? The Air Force definition included the follow-
Maintenance and repair are not construction; therefore, theying example of repair: “restoration or replacement of compo-
are not factored into the funding analysis. Maintenance isnents and systems that have worn out, failed, or exceeded their
defined somewhat differently by each service, but it is essen-economic life, by installing modern, reliable, maintainable,
tially recurrent work required to preserve or to maintain a facil- functional, economical, and energy-efficient materials and
ity in such a condition that it may be used for its designatedequipment.?® The definition also included: (1) work necessary
purpose? It is day-to-day work required to preserve real prop- to rectify fire or other occupational safety and health code defi-
erty facilities and to prevent system components from prema-ciencies; (2) modifications to utility systems to reduce O&M
turely wearing out and failingf. Generally, maintenance differs  costs or to provide more reliable services by increasing capacity
from repair in that maintenance does not involve the replace-or efficiency necessary to support current requirem8n(®),
ment of major component parts of a facility. It is the work done the addition, removal, or rearrangement of non-loadbearing
on such parts to minimize or to correct wear and tear and towalls either to restore a building to functional standéraisto
ensure the maximum reliability and useful life of the facility or facilitate the consolidation of similar functions or organiza-
component® Examples of maintenance include elimination of tions; and (4) the inactivation or removal of excess facilifies.
hairline cracks, cyclic painting, waterproofing, cleaning of

17. 1d. 88 2801(a)-(b). Military installation means a base, camp, post, station, yard, center, or other activity under therjwittesecretary of a military depart-
ment or, in the case of an activity in a foreign country, under the operational control of the secretary of a militaryrdepatemeecretary of defenséd. §
2801(c)(2).

18. AR 415-15supranote 8, para. 2-3; AFl 32-103& pranote 15, para. 3.3; SECNAWdTrR 11010.20Fsupranote 8.

19. AR 415-15supranote 8, para. 2-3; AFI 32-103&/pranote 15, para. 3.3; SECNAWdTrR 11010.20Fsupranote 8.

20. AR 415-15supranote 8, para. 2-3; AFI 32-103ypranote 15, para. 3.3; SECNAvd4TR 11010.20Fsupranote 8.

21. AR 415-15supranote 8, para. 2-3; AFI 32-103ypranote 15, para. 3.3; SECNAvd4TR 11010.20Fsupranote 8.

22. AR 415-15supranote 8, para. 2-3; AFI 32-103@)pranote 15, para. 3.3; SECNAwd4TR 11010.20Fsupranote 8.ButseelO U.S.C. § 2854 (1994) (providing
that a service secretary may repair, restore, or replac#igy that is damaged or destroyed). O&M funds will be used if the cost afaeplent is less than $500,000.
The secretary of defense has restricted use of this authority to complete replacement or major restoration of a faailityetitat required.

23. AR 420-10supranote 13, glossary.

24. AFI 32-1032supranote 15, para. 3.3.

25. SECNAV kstr 11010.20Fsupranote 8.

26. Id. para4.1.1.

27. For example, building, utility system, or other real property infrastructure. SEGE#A+32-1032supranote 15, para. 3.3.2.

28. Id.

29. Id.
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Generally, all of the services agreed that repair was the reswhat constitutes a repair project. These criteria should be
toration of a facility for use as its designated purpose by over-applied to all future projects®
hauling, reprocessing, or replacing parts or materials which
have deteriorated from the elements or from wear and tear in The new “criteria” or definition of repair has three parts. To
use and which have not been corrected through mainteffance.appreciate the impact of this new definition of repair, it is nec-
Repair was also defined as work required to restore safe, effecessary to analyze each part. The first part states that “repair
tive, and economical support of an assigned mis8fon. means to restore a real property facility, system, or component
Although neither the Army nor the Air Force definitions to such a condition that it may effectively be used for its desig-
included building codes or environmental laws, can these defi-nated purpose®® With the exception of taking out the verbiage
nitions of repair be read to include these requirements? Dd'by overhaul, reconstruction, or replacement” and defining
these definitions encompass Occupational Safety and Healtthow the facility came to be in need of repair through “the ele-
Administration requirements, handicapped requirements, orments or wear and tear in use,” the definition for repair remains
other safety needs? essentially the same as past practice by the services. These dif-
ferences, however, have major ramifications.
In past practice, the answers to these questions depended on
whom you were asking. It was not uncommon for installation  The lack of specific guidance greatly expands the contract-
level offices and major commands to interpret these provisionsing officer’s discretion. The former repair definitions gave the
differently. Nonetheless, work was regularly classified as construction funding planner guidance on how to restore (for
repair when the work was necessary to meet building codesexample, “by overhaul, reconstruction or replacement”), but
environmental requirements, or other safety requirements.the term “restore” is now undefined. Does the new definition
Were all of these actions ADA violations? The answer hingesmean that an installation can now tear down an entire facility
on the individual facts of each project. Generally, the servicesand then “restore” the facility through a complete rebuild?
commonly classified such work as repair, and the GAO did notObviously not, but the lack of guidance begs the question of
question the practice. Of course, the old axiom that “everyonehow far the construction funding planner can go in restoring a
else is doing it” does not make the practice correct. It was infacility. Also, up to what level can a facility be repaired so that
this context that the DOD announced the new standardized defit can “effectively be used for its designated purpose?” This
inition of repair. Itis the DOD’s effort to settle the issue, and it leads to issues such as whether “replacement” can be state-of-
is certainly a step in the right direction. Unfortunately, the new the-art or in-kind and to what extent cost is a factor in the deter-
definition is not without its problems. mination of how to bring a facility back to its effective use.
This issue existed under the previous definitions of repair, and
it continues under the new definition.
The New DOD Definition
Another issue in this part of the definition is what is meant
The DOD memorandum which defines repair states that 10by the facility’s “designated purpose.” This was a problem with
U.S.C. 8§ 2811 “provides authority for the Department to carry the previous definition. All work necessary to change a build-
out repair projects costing more than $5 million using O&M ing from one designated purpose to another is considered to be
funds, provided that they are approved in advance by the Sec*conversion” and is classified as construction. One variant on
retary concerned? Although the DOD guidance discusses this theme was that, if the repair work would have been neces-
repair authority for projects greater than $5 million, the military sary (for example, the repair of a leaky roof) even without the
services are logically assuming that the new definition of repairconversion, the work could be classified as repair. Deciding
applies to all repair projects, regardless of cost. The memoranwhat repair work was due to the conversion, however, was a
dum further states that “in order to ensure that this authority isdifficult task and allowed for abuse by planners who were
being applied in a consistent manner throughout the [DOD], weattempting to keep the funded construction costs down.
have developed the attached standard criteria for determining

30. Defined as that necessary to make an existing building fully functional and capable of supporting assigned missiaatomsgsfectively and efficiently.
Id. para. 3.3.2.1.

31. Id.
32. AR 420-10supranote 13, glossary.

33. AFI 32-1032supranote 15, para. 3.3.2.2. If the cost to repair an entire building is greater than $3 million, the repair must be finamdé@dnyidonstruction
money. This only applies to an entire building renovation; it does not apply if the decision is made to repair partddihtheriy

34. Repair Memosupranote 1. Although titled “Definition of Repair and Maintenance,” the memorandum did not offer a definition or guidancetemamzean
35. Id.

36. Id.
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The new DOD definition has criteria which must be read in or construction, but it may be a factor to consider when deter-

conjunction with the new definition and which might answer mining the level of repair.
some of these questions. The first criterion provides:

[W]hen repairing a facility, the components
of the facility may be repaired by replace-
ment, and the replacement can be up to cur-
rent standards or codes. For example,
Heating, Ventilation, and Air Conditioning
(HVAC) equipment can be repaired by
replacement, can be state-of-the-art, and pro-
vide for more capacity than the original unit
due to increased demands/standards. Interior
rearrangements (except for load bearing
walls) and restoration of an existing facility
to allow for effective use of existing space or
to meet current building code requirements
(for example, accessibility, health, safety, or
environmental) may be included as repair.

Another issue that frequently arises with repair work is
whether replacement in-kind is required. For example, under
the old definition, for a project to be considered repair, worn
carpet had to be replaced with new carpet and old tiles with new
tiles, but old tiles could not be replaced with new catp&oes
the new criterion change this general rule? Although the safest
answer may be “no,” the agency may well have greater latitude
with this issue than ever before. Indeed, the new criterion pro-
vides that work which is associated with meeting current stan-
dards, codes, or environmental regulations constitutes repair. It
specifically states that “the replacement can be up to current
standards or codes” and later clarifies by referring to “accessi-
bility, health, safety, and environmental laws and regula-
tions.”® The best argument in support of replacement of one
item with a different type of item is to argue that the new prod-
uct is state-of-the-art, meets current code requirements, meets

increased demands, or allows for more effective use of the
This answers the question of the extent to which a facility facility. In the area of fiscal law, “silence is not goldéh.”

can be repaired. Under the new definition, repairs may include
replacement, can be state-of-the-art, and can provide more Do the new criteria clear up the issues involved when a con-
capacity than the original unit. But once again, the question ofversion incorporates repair work that would have been neces-
how far a military service can go in repairing to state-of-the-art sary even without the conversion? At this point, no. The first
levels or in providing for more capacity is uncertain. For exam- criterion provides for “interior rearrangements . . . and restora-
ple, if a facility has window air-conditioning units and one tion of an existing facility to allow for effective use of existing
needs to be repaired, can the repair be in the form of replacespace.” However, this fails to answer the conversion question
ment by central air-conditioning? It is certainly state-of-the-art and creates a different issue. The definition of an “alteration”
and provides for more capacity than the original unit due tois a change in the interior or exterior arrangements of a facility
increased demands and standards. It meets the new test, but tk@improve its current purpose, and alterations are classified as
“old test” still remains—does it make sense? If a regulation or construction. The new criterion for repair concerning rear-
code requires central air-conditioning, the planner has a stronrangements is similar to the construction definition of alter-
ger argument. The extent to which an installation can “provide ation. Does this mean that the DOD guidance redefines certain
for more capacity” is fact-specific, and the planner should pro- construction work as repair? The most likely answer is no. In
ceed with caution. One window air-conditioning unit in a 100- order to take advantage of the ability to rearrange interiors to
room barracks/dormitory does not justify replacement with allow for effective use of existing space and to classify the work
state-of-the-art central air-conditioning for the entire facility. as repair, the facility must still be in need of repair; if not, the
The unit can certainly be replaced with a new, stronger BTU work is still classified as construction.
unit. On the other hand, if many of the units are in failing con-
dition and the construction funding planner plans to replace all “Conversion” is defined as work necessary to change the
100 units, the installation of central air may well be justified. In interior or exterior arrangement of a facility so that it may be
fact, it may be cheaper than replacing all of the window units. used for a new purpoge.Although this work is classified as
Note, however, that the cost of the replacement is not a factoiconstruction, all of the services have interpreted the provision
in this new criterion. Therefore, cost will not necessarily dic- as still allowing some of the work to be classified as reair.
tate whether the replacement of a facility component is repairThe general rule has been that any repair work that would have

been necessary whether the facility was being converted or not

37. Repair Memosupranote 1.

38. AFI 32-1032supranote 15, subch. 3.3.

39. Repair Memosupranote 1.

40. Office of Personnel Management v. Richmond, 496 U.S. 414 (1990) (holding that one may obligate appropriated fundsautlyorihed by Congress).
41. Repair Memaosupranote 1.

42. AR 415-15supranote 8, para. 2-3; AFI 32-103ypranote 15, para. 3.3; SECNAWdTR 11010.20Fsupranote 8.
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would still be considered repair. Conversely, any work which compliance with building, health, and environmental codes and
is only mandated because of the conversion is constructionregulations.
The problem has been where to draw the line.
The issue now becomes how the services plan on imple-
Imagine a warehouse that has been sitting vacant on ammenting the new DOD standard definition of reg&irAn
installation for twenty years and which is in obvious need of example is the Army’s implementing memorandum, which was
repair. The decision is made to convert it to a teaching facility. issued on 4 August 1997.1t characterizes the new DOD def-
Is all of the work dictated by the conversion and considered toinition as “more liberal*® and it states that the new definition
be construction? Or, since the building is falling apart and “expand[s] [the Army’s] ability to provide adequate facilities
needs to be repaired anyway, should all of the work be considfor our soldiers and civilians'® The memorandum provides
ered repair? The criteria for the new definition do not shed anyadditional basic guidance and examples for using the new def-
light on this issue. The last part of the first criterion states thatinition.
“additions, new facilities, and functional conversions must be
done as constructiort” This simply reiterates the guidance in
the definition of construction; therefore, it is still necessary to The Army’s Implementation
follow the guidance provided by individual service regulations
or instructions. Planners should be wary of efforts to classify Called “the basic guidance for the new definition of
any work in a conversion project as repair. Even if the work repair,® the Army’s memorandum provides some valuable
may be legitimately classified as repair, the planner should betests which the construction funding planner must meet before
sure that such a classification makes sense. If defining the coneharacterizing the work as repair. First, “a facility must exist
version work as “repair” keeps the project below a funding and be in a failed or failing condition in order to be considered
threshold, the project deserves a second, and perhaps a thirfior a repair project? Although this seems elementary, the cat-
look. egorization of work as “repair” is subject to great abuse. This
rule prevents abuses such as repainting the commander’s office
The final criterion i